STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHARLOTTE COUNTY,
Petitioner,

VS.

Case No. 03-3561F

| MG PHOSPHATES COVPANY and

DEPARTMENT OF ENVI RONMENTAL

PROTECTI ON,

Respondent s.

N N N N N N N N N N N N

FI NAL ORDER

On Sept enber 26, 2003, Charlotte County (County) filed a
Petition for Attorneys' Fees and Costs (Petition) to be assessed
agai nst | MC-Phosphat es Conpany (IMC). On Cctober 8, 2003, I M
filed a Motion to Dismss and Response. On Cctober 22, 2003, the
County filed a Response in Qpposition to IMCs Mtion to D sm ss.

The County's Petition was fil ed under Sections
120.569(2) (e), 120.595(1), and 57.105(5), Florida Statutes.® It
was directed at | MC s Exception X, which was filed in D vision of
Adm ni strative Hearings (DOAH) Case No. 02-4134. Exception X was
directed to Conclusion of Law 268 in the Recommended Order (RO
entered in Case No. 02-4134, which concluded that the County had
standi ng, despite the precedi ng Conclusion of Law 267 that the
2002 anendnents to Section 403.412(5) elimnated the County's

standi ng under that statute (a conclusion which DEP reversed in



its Final Order (FO). The County's Petition asserted that the
filing of Exception X warranted sanctions under Sections
120.569(2)(e), 120.595(1), and 57. 105 because, as DEP stated in

its FO

Concl usion of Law 268 is thus entirely
consistent wwth . . . IMCs Proposed
Recommended Order submitted to the ALJ. How
could DEP grant this Exception by ruling that
the ALJ erred in reaching a concl usion on
standi ng that was stipulated to and requested
by I MC [by proposing in its Proposed
Recomrended Order (PRO a recommendation that
t he County had standi ng]?

Juri sdiction

At the outset, it is noted that DOAH jurisdiction to grant
the relief requested under the cited statutes is questionable.

It was held in Sellars v. Broward County School Bd., DOAH Case

No. 97-3540F, 1997 W 1053430 (DQAH Sept. 25, 1997), that DOAH
had no jurisdiction over a notion for sanctions under Sections
120.595(1) and 120.569(2)(c), now 120.569(2)(e), filed after
entry of the RO and that the appropriate renedy for the refusa
of the agency with final order authority to renmand woul d be an
appeal to the district court of appeal. In nost other reported
cases where sanctions were considered under these statutes and
t heir predecessors, the request for sanctions was made prior to
entry of the RO, and either ruling was nade contenporaneously
with the DOAH recommended or final order, or jurisdiction to

consi der sanctions was reserved in the DOAH order. |In the few



exceptions, consideration of sanctions was based on conduct that

took place before entry of the DOAH order. See Beverly Health

and Rehab. Services-Pal mBay v. Agency for Health Care Adm n.,

DOAH Case No. 02-1297F, 2003 W. 1986599 (DQAH Apr. 25,
2003) (jurisdiction over notion for sanctions under Section
120.569(2)(e) filed after final order but based on conduct prior

to entry of the RO; Singer v. DeLong and Dept. of Environnental

Protecti on, DOAH Case No. 01-3327, 2003 W. 1789054 (DOAH Mar. 31,
2003) (notion for sanctions under Section 120.595(1) filed one
week after DOAH order closing filed based on w thdrawal of
request for hearing, but based on conduct prior to | oss of DOAH
jurisdiction by entry of recommended order and resulting in re-

openi ng of DOAH case); Hall v. Dept. of Juvenile Justice, DOAH

Case No. Case No. 97-0175F, 1997 W. 1052923 (DOAH July 3,

1997) (notion for sanctions filed after final order not considered
under Section 120.59(6), now 120.595(1), but considered under
Section 120.57(1)(b)5., now 120.569(2)(e), where based on conduct

before entry of reconmended order). See also Santa Rosa Medi cal

Center v. Agency for Health Care Admin., DOAH Case No. 98-4771FC

1999 W. 1486348 (DQAH July 14, 1999) (sancti ons consi dered under
Mandate fromdistrict court of appeal). Assumng jurisdiction,

sanctions would not be warranted on the nerits of this case.



Merits
Section 120.569(2)(e) provides in pertinent part:

| f a pleading, notion, or other paper is
signed in violation of these requirenents
[that the filer "has read the pleading,
notion, or other paper and that, based upon
reasonable inquiry, it is not interposed for
any inproper purposes, such as to harass or
to cause unnecessary delay, or for frivol ous
pur pose or needl ess increase in the cost of
l[itigation"], the presiding officer shal

i npose upon the person who signed it, the
represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anmount of
reasonabl e expenses incurred because of the
filing of the pleading, notion, or other
paper, including a reasonable attorney's fee.

The County has not denonstrated that the Exception X was filed
for any inproper purpose, and sanctions are not appropriate under
this statute.

Section 120.595(1)(b) provides:

The final order in a proceedi ng pursuant to
s. 120.57(1) shall award reasonabl e costs and
a reasonable attorney's fee to the prevailing
party only where the nonprevailing adverse
party has been determ ned by the

adm ni strative |law judge to have partici pated
in the proceeding for an inproper purpose.

Agai n, the County has not denonstrated that | MC participated in
this proceeding for an inproper purpose; and an award of
prevailing-party costs and fees under this statute is not

appropri ate.



Section 57.105(5) provides:

In adm ni strative proceedi ngs under chapter
120, an admnistrative |aw judge shall award
a reasonable attorney's fee and damages to be
paid to the prevailing party in equal anmounts
by the losing party and a |osing party's
attorney or qualified representative in the
sanme manner and upon the sane basis as
provided in subsections (1)-(4).

Those subsections provi de:

(1) Upon the court's initiative or notion of
any party, the court shall award a reasonabl e
attorney's fee to be paid to the prevailing
party in equal anmounts by the |osing party
and the losing party's attorney on any claim
or defense at any tine during a civi
proceedi ng or action in which the court finds
that the losing party or the losing party's
attorney knew or shoul d have known that a
claimor defense when initially presented to
the court or at any tine before trial:

(a) Was not supported by the materi al
facts necessary to establish the claimor
def ense; or

(b) Would not be supported by the
application of then-existing law to those
material facts.

* * *
(2) Paragraph (1)(b) does not apply if the
court determnes that the claimor defense
was initially presented to the court as a
good faith argunent for the extension,
nodi fication, or reversal of existing |aw or
t he establishnent of new law, as it applied
to the material facts, with a reasonable
expectati on of success.
* * *

(3) At any tine in any civil proceeding or
action in which the noving party proves by a
preponder ance of the evidence that any action
taken by the opposing party, including, but
not limted to, the filing of any pl eading or
part thereof, the assertion of or response to



any di scovery demand, the assertion of any
claimor defense, or the response to any
request by any other party, was taken
prinarily for the purpose of unreasonabl e

del ay, the court shall award damages to the
noving party for its reasonabl e expenses
incurred in obtaining the order, which may
include attorney's fees, and other | oss
resulting fromthe inproper delay.

(4) A notion by a party seeking sanctions
under this section nust be served but may not
be filed with or presented to the court

unl ess, within 21 days after service of the
notion, the chall enged paper, claim defense,
contention, allegation, or denial is not

wi t hdrawn or appropriately corrected.

(Enphasi s added.)

It is concluded that, on the facts of this case, an award of
prevailing-party attorney's fees is not appropriate under Section
57.105(5), with particular reference to the enphasi zed | anguage
in Subsections (1)-(4) of the statute. First, regardless of the
excuses offered by the County, it is clear that the nmandatory
requi rements of Subsection (4) were not net. In addition, when
IMC "initially presented" Exception X, DEP had not yet
characterized IMCs PRO as a stipulation to the County's
standing; and it was not unreasonable at the tinme for IMC not to
know that the "material facts" included such a stipulation and
for IMCto make an argunment that the County did not have standing
"by the application of then-existing |aw [including RO Concl usion
of Law 267] to those material facts." Finally, the County did

not denonstrate that |MC s Exception X was filed "primarily for



t he purpose of unreasonable delay.” For these reasons, it is
concl uded that an award of prevailing-party attorney's fees or
damages to the County would not be appropriate under Section
57.105(5).

Based on the foregoing, Charlotte County's Petition for
Attorneys' Fees and Costs is denied.

DONE AND ORDERED this 7th day of Novenber, 2003, in

Tal | ahassee, Leon County, Florida.

=

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 7th day of Novenber, 2003.

ENDNOTE

1/ Except for Section 57.105, which refers to the statute as
anended by Section 9, Chapter 2003-94, Laws of Florida (2003),
all cited statute sections refer to the 2002 codification of the
Fl ori da St at ut es.
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Departnent of Environnental Protection
The Dougl as Building, Mil Station 35
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Tal | ahassee, Florida 32399-3000

NOTI CE CGF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are conmenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the D strict Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.




